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TORRUELLA, Circuit Judge. Petitioner Radcliffe Davis

petitions this court to review a decision of the Board of
| mm gration Appeals ("BIA") affirm ng an | nm gration Judge's ("1J")
decision that Davis did not enter into his marriage to Nadine
Wodl ey Davis ("Wodley") in good faith, but rather for the sole
pur pose of circunventing immgration |aws. He also contends that
the BIA erred when it refused to remand the proceedings to the |J
given his recent marriage to another United States citizen. For
the reasons that follow, we deny the petition.

| . Background & Procedural History

We recount the facts as Davis testified to them before
t he agency, except where otherwi se noted. Davis is a forty-five-
year-old native and citizen of Jamaica who legally entered the
United States on a visitor visa on Decenber 19, 2007. On
Cct ober 21, 2008, he adjusted his status to that of a conditional
permanent resident based on his marriage to Wodley, a United
States citizen, on April 19, 2007. This status term nated on
Cctober 21, 2010, when the United States Citizenship and
| mnm gration Services ("USCI S") denied Davis's request for a waiver
of the requirenent that he file a joint petition wwth Wodley to
renove the conditional status. According to the USCIS, Davis, who
had si nce di vorced Wodley, failed to submt evidence "to establish

that [his] marriage to Nadine Davis was in good faith and not



entered into for the sole purpose of circunventing inmmgration
| aws. "?

Gven this waiver denial, the Departnent of Honel and
Security ("DHS") initiated renoval proceedings by filing a Notice
to Appear with the Imm gration Court on March 20, 2012. The Notice
charged Davis with renpvability under 8 U.S.C. 8§ 1227(a)(1)(D)(i)
-- renovability due to the termnation of a conditional permanent
resident status. Davis conceded renovability but requested
term nation of proceedi ngs, adjustnent of status, and a review of
the wai ver application. |In the event all of that was denied, he
al so sought voluntary departure.
A.  The Imm gration Judge Proceedi ngs

A hearing was held before an Imm gration Judge ("1J") on
May 22, 2013, during which Davis was the only wtness. He

testified that he was born in Kingston, Janaica, had never

! Under the Imm gration and Nationality Act, an alien who nmarries
a United States citizen is entitled to petition for permanent
residency on a conditional basis. 8 U S.C. 88 1151(b)(2)(A) (i),
1154(a) (1) (A (i), (ii), 1186a(a)(1). Wthin ninety days of the
second anniversary of the conditional adm ssion, the couple nay
jointly petition for the renoval of the condition. Id.
§ 1186a(c)(1)(A). If, however, the couple has divorced withinthis
two-year tinme frame, the alien spouse nmust apply for a "hardship
wai ver" to renmove the conditional nature of his or her adm ssion.
Id. 8§ 1186a(c)(4). Such a waiver may be granted if "the qualifying
marri age was entered into in good faith by the alien spouse, but
t he qual i fying marri age has been term nated (ot her than through the
deat h of the spouse) and the alien was not at fault in failing to
nmeet the [joint filing] requirenents.” |1d. 8§ 1186a(c)(4)(B); see
also Jing Lin v. Holder, 759 F.3d 110, 111 (1st G r. 2014).
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previously been married, and had two children -- a son and a
daughter -- of whom he had cust ody.

According to Davis, he net Wodley in August 2006 at a
club in Kingston while Wodley was on a three-week vacation. Even
t hough they net the Friday before the Monday Wodl ey was schedul ed
to | eave Jamai ca, the two saw each ot her again before Wodley left.
They also continued to stay in touch; Davis testified that they
spoke by phone three or four tinmes per day and emailed "very
frequently." He later testified that the two emailed with each
ot her every day.

Davi s t hen began di scussi ng his and Wodley's visits with
each ot her. He testified that he cane to the United States to
visit her, but could not renenber exactly when. He first thought
it mght have been 2006, but then corrected the date to 2007
t hough he could not specify the exact dates. Davis did, however,
remenber that Wodley visited himin Jamaica for two weeks at the
end of 2006. During this visit, Wodley stayed at Davis's house,
met his famly, and devel oped a romantic relationship with Davis.
Davi s added t hat Wodl ey nade one ot her weekend trip to Jamai ca but
could not recall exactly when this occurred.

Fol | ow ng this exchange, Davis was once agai n asked when
he flewto the United States to see Wodl ey, but he still could not
remenber the date. Davi s's counsel requested perm ssion to use

Davi s's passport to refresh Davis's recollection as to when he



visited the United States because Davis was "giving the wong
dates,"” but DHS objected. It based this objection on two grounds:
t hat the question had al ready been asked and answered; and that DHS
had not had the opportunity to inspect the passport. The 1J
sustained the objection on both grounds, noting that "[a]ny
docunent that was going to be used during the proceedi ngs should
have been submtted to the Court."

Wt hout the passport to assist him Davis stated that he
first cane to the United States in 2006 to visit a friend on Long
| sl and, New York. When directed to focus on his first visit with
Wodl ey, Davis testified that he visited her for two weeks, stayed
at her house, net her extended famly, and continued to cultivate
a romantic relationship. Davis then proceeded to di scuss a second
two-week visit with Wodl ey over Thanksgiving, during which he
stayed with Wodley and celebrated Thanksgiving at Wodley's
uncl e's house.

Davis testified that his next trip to the United States
was on April 7, 2007, on a two-week visitor visa. Davis once again
stayed with Whodley. During this trip, Wodley rai sed the topic of
marriage. Davis testified that he had wanted to bring up the topic
as well but did not know how, so he was happy that Wodley did it
first. The two married on April 19, 2007. A few days later --
Davi s could not recall the exact date -- Davis returned to Janai ca.

Though Wodley did not go with him the two stayed in "stronger
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contact" and spoke on the phone and emailed regularly. According
to Davis, Wodley called himat 4:30 p.m every day.

Davis could not recall whether Wodley visited himin
Janai ca after their marriage, but he did renmenber that the next
tinme he visited Wodl ey was on Decenber 19, 2007. |In preparation
for the trip, Davis visited the United States Consulate on
Novenber 16, 2007, and Novenber 26, 2007, to obtain visitor visas
for hinself and his children. He could not remenber what he told
the Consul ate, though docunents showed that he listed Nadine
Whodl ey as his contact and declared hinself to be single.

Davis testified that his initial plan was only to visit
Wodl ey, but Wodley wanted himto stay. According to Davis, he
initially rejected this request because his children were in school
in Jamaica, he had a good job in Jamaica, and he had a house in
Janmai ca, but Wodl ey was persistent. Davis eventually acqui esced
and called his enployer, explaining that he had to quit his job
because Wodl ey needed his help and wanted himto stay.

Accordingly, Davis and his children remained in the
United States, living with Wodley and her daughter at a
Dor chester, Massachusetts, address. Davis explained that Wodl ey

wor ked and was the sol e provi der while he stayed hone and t ook care



of the family and the house.? According to Davis, he was happy

that they were all |iving together.
The relationship apparently soon deteriorated. One
Cctober -- Davis could not renenber the year -- Davis and Wodl ey

attended an intervi ewon Davi s's request for residency during which
Davis told the interviewer that his relationship with Wodl ey was
"good, but we had problens and were trying to fix them" Davis
admtted, however, that their problems were actually a "little
severe." El aborating, Davis testified that Wodl ey was "rude" and
that they had their differences. For exanple, he described an
i nci dent where Davis's son -- at the urging of Davis's daughter and
Whodl ey' s daughter -- bought $200 worth of toys with Wodley's
credit card and the two di sagreed over howto handl e the situation.
Despite these problens, Davis testified that at no point
did he ever think about termnating the relationship; to the
contrary, Davis suggested that he and Wodl ey attend counseli ng.
According to Davis, he and Wodl ey attended two sessions with their
pastor, but the sessions were unsuccessful. Wodley noved out in
Decenber 2008, and their divorce becane final on February 15, 2011
Davis also testified about his and Wodl ey's tax filings.
He explained that, for the 2007 taxable year, Wodley used a

professional tax preparer, and he was not involved in their

2 Davis later conpleted a certification course and obtained a job
at the Boston Park Plaza Hotel in m d-2008.
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di scussions; still, Davis did not dispute that Wodley filed as
head of household and not as a married individual. As for the 2008
taxes, Davis explained that he filed as a married but separated
i ndi vidual and that he filed his own taxes because he had started
wor ki ng i n August 2008 and he was no | onger |iving with Wodl ey by
t he end of 2008.

In addition to Davis's testinony, a nunber of docunents
were introduced. First, he provided three letters: (1) an undated
and unsworn letter from Wodl ey describing Davis as "very | oving
and good to ne and ny children" and asking that she and Davis be
given "a chance to be with each other"; (2) an unsworn |letter from
Whodl ey' s el der daughter® stating that Davis "is a good husband to
my nother” but also noting that Davis "made a big m stake not
t hi nki ng" and woul d "never do anything |i ke that again"; and (3) an
unsworn |letter fromone of Wodl ey's cowdrkers and friends stating
that "[e]ver since Nadine nmet [Davis] she has been the happiest
woman |'ve ever known" and asking that her "dear friend [have] a
chance to live the Iife nost wonen dreamof." Davis also submtted
(1) his marriage certificate; (2) his divorce certificate;, (3) a
Tufts Health Plan for Wodl ey, Davis, and two ot hers; (4) copies of
credit and debit cards listing both Wodl ey and Davis as account

hol ders; (5) a letter from Verizon listing both Wodley and Davi s

8 Although the record is not entirely clear, it appears that
Whodl ey has a second daughter who did not |ive with Wodl ey.

- 8-



as subscribers and confirmng a change to a calling plan as of
Septenber 16, 2008; (6) Wuodley's driver's license, listing a
resi dence i n Dorchester, Massachusetts, as the address on the front
but a residence in Roxbury, Massachusetts, as an alternate address
on the back; and (7) several undated photographs with unidentified
i ndi vi dual s.

Meanwhi | e, DHS subm tted docunents show ng that Wodl ey

tried on two occasions -- once on January 12, 2009, and once on
February 10, 2009 -- to withdraw the visa petitions she filed on
Davis's behalf. It also introduced an undated | etter fromWodl ey.

Al'l three docunents refer to Davis m streati ng Wodl ey and marryi ng
her only in order to obtain a green card. The letter, for exanple,
stated that the "marriage is not legit" and that Davis had a
"girlfriend in Janmaica." Davis objected to these docunents on the
ground that they were not notarized and thus were not properly
aut henti cat ed. The 1J ruled that it would "admt them into

evi dence over that objection"” but would "entertain the objection as

to evidentiary weight, the sane as [it] wll consider for the
docunents [Davis] submtted from individuals, |ikew se, not
notarized." Qutside of this objection, Davis had no response to

t he docunents and coul d not otherw se explain them
After receiving this evidence, the 1J issued its ora
decision not to grant Davis's application. According to the IJ,

Davis had "not nmet his burden of establishing that [ he] was not at
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fault for not neeting the requirenents of a joint petition."
Specifically, it found that there was little evidence to show any
commtnent tothe marital relationship. The IJ based this decision
on a nunber of factors: (1) that there was no evidence that Davis
and Whodl ey conm ngled financial assets and liabilities; (2) that
t here was no concrete evidence of cohabitation after Davis noved to
the United States; (3) that the letters submtted by Davis were not
notarized and that the witers were not presented for in-court
testinony and cross-exam nation; (4) that the photographs provided
by Davis were undated and the people depicted in the photographs
were unidentified; (5) that Davis never explained why Wodley's
driver's license contained two addresses or why the alternate
Roxbury address appeared on Whodl ey's earning statenents; (6) that
Davis provided no proof to corroborate his testinony that he and
Wbodl ey spoke three or four tinmes a day and enail ed daily; (7) that
Davi s provided no proof -- such as photographs or airline tickets
-- that Wodley visited himin Janmaica or vice versa; (8) that
Davi s provided no letters fromanyone who attended t he respondent's
weddi ng, from nei ghbors who knew the couple, or fromthe children
who |ived with Wodl ey and Davis; (9) that Davis provided no proof
of his and Wodl ey's counseling sessions with their pastor; (10)
that Davis provided no evidence to corroborate his testinony of a
j oi nt bank account at Citizens Bank; and (11) that Davis was unabl e

to recall when he visited Wodley in the United States and gave
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i nconsi stent testinony, specifically his inconsistent testinony
regardi ng a Thanksgiving visit.

Gven all of this, as well as DHS s evidence that Davis
told the Consulate in Jamaica that he was not married and that
Wodl ey had twice attenpted to withdraw the visa petition -- none
of which Davis was able to explain -- the IJ had "serious doubts
about the credibility of [Davis's] testinony" and believed that
"the evidence point[ed] to a marriage entered into for the sole
purpose of circunventing Immgration laws." Accordingly, the IJ
deni ed Davis's waiver petition and ordered hi mrenovable. The |J
al so denied Davis's request for voluntary departure, explaining
that his attenpt to enter into a sham marriage "bars him from
establishing the required good noral character for post-hearing
vol untary departure,"” and that, even if the 1J did have discretion
to grant voluntary departure, it would not do so because Davis had
"not offered any evidence of favorable equities."”

B. The BI A Proceedi ngs

Davis appealed the 1J's denial of his waiver to the BIA
on June 18, 2013.¢ As part of his appeal, Davis submtted
addi tional evidence, such as: (1) checking account statenents from
Citizens Bank for Wodl ey and Davis dating from Septenber 5, 2008,

t hrough January 6, 2009; (2) a print-out of Davis's enmil account

4 Davis did not appeal the 1J's denial of his request for
vol untary departure.
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i nbox showi ng nessages to Wodley from October 9, 2006, through
Decenber 17, 2007; (3) a housing rental application for a Roxbury,
Massachusetts, address conpl eted by Wodl ey and Davis and si gned on
March 24, 2008; (4) a checklist for an interview conducted on
August 15, 2008, in connection with the rental application; and (5)
a one-year |ease agreenent signed by Wodley and Davis on
August 15, 2008.

On July 22, 2014, while his appeal was still pending,
Davis filed a notion to remand. He based this notion on a visa
petition filed on his behalf by Marie Bryan Davis ("Bryan"), whom
Davis had married on June 28, 2013. In support of the notion
Davis attached an affidavit by Bryan describing her and Davis's
rel ati onship and courtship. Bryan -- a native of Jamaica who
becane a United States citizen on Novenber 30, 2009 -- expl ained
how she first nmet Davis when they lived in the sane nei ghborhood in
Jamai ca but that they "never really spoke much." This changed when
she visited Jamaica in Decenber 2009 and the two renewed their
acquai ntance. Following this visit, the two spoke by phone "every
now and then" and Davis would ask about Bryan's sick husband.
After Bryan's husband' s death in July 2010, Davis offered to attend
t he funeral but Bryan asked himnot to. Davis agreed, and instead
visited Bryan in Atlanta in October 2010 for his birthday. This
was the beginning of their romantic relationship, which continued

with Bryan visiting Davis in Boston in March 2011 for her birthday,

-12-



Davis visiting Bryan again in the summer of 2011, and Davis and his
chil dren spending Christmas with Bryan and her famly in Atlanta in
2011. In 2012, the two began discussing marriage. After debating
when to get married and where to live, they agreed on Boston and
wed on June 28, 2013. According to Bryan, she and Davis narried
because they | ove each ot her.

In addition to this affidavit, Davis submtted the
foll ow ng docunents: (1) an 1-130 visa petition filed by Bryan; (2)
Bryan's naturalization certificate; (3) Bryan and Davis's narri age
certificate; (4) Bryan's husband' s death certificate; (5) Davis's
di vorce certificate from Wodley; and (6) notices regarding the
processing of their visa petition.

The BI A dism ssed Davis's appeal on Cctober 25, 2014.
After briefly recounting the facts and the 1J's decision, the Bl A
adopted and affirned the decision of the 1J. The BIA based this
conclusion on the fact that Davis "submtted very Ilittle
docunentary evidence of the bona fide nature of his marriage, and
his testinony was vague and, at tinmes, confused and i nconsistent."”
The BI A specifically refuted Davis's attenpt to argue that his
testinony was not inconsistent, pointing to his testinony about
when he and Wodley visited each other (specifically over
Thanksgiving), his "long pauses during this portion of the
testinony" which the IJ "may mneke inferences from" and his

inability "to explain why he apparently told inmmagration
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authorities, when he applied for a visitor visa in Novenber of
2007, that he was single, when he married [Wodley] on April 19,
2007."

The BIA also noted that Davis "submtted mnim
corroborative evidence to support his clainf even though there was
"other docunentary evidence that should have been readily
available,” and it rejected Davis's argunent that the IJ unfairly
wei ghed the evidence and di sregarded his testinony. According to
the BIA the IJ "considered all the evidence of record and found it
insufficient to neet [Davis's] burden of proof." It added that the
I J was "permtted to make reasonabl e i nferences anong t he pl ausi bl e
possibilities and expl anations for discrepancies in the record and

did so here."

As for the newy submtted evidence, the BIA refused to
consider it, explaining that the BIA "does not review evidence
first presented on appeal” and that Davis failed to show "t hat any
of this evidence was not available at the time of his hearing.”
Even putting the procedural issue aside, the BIA concluded that
"given the serious problens with his testinony and evi dence before
the [1J]," Davis failed to show "that the evidence is material to
hi s application and [would] Iikely change the outcone of his case."

Finally, the BIAturned to Davis's notion to remand. |t
noted that the visa petition had not yet been approved but

acknowl edged that the BIA could still grant a remand in the
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exercise of its discretion. In this case, however, the BIA
declined to do so because "cl ear and convi nci ng evi dence shoul d be
presented indicating a strong |likelihood that the marriage i s bona
fide" and Davis failed to provide such evidence. The BIA pointed
out that Davis submtted the visa petition, a statenent fromBryan,
the marriage certificate, and a few other official docunents, but
not hi ng that would "provide clear and convincing evidence of the
likelihood of the bona fides of the marriage,” such as
"docunent ati on showi ng co-m ngl ed assets, cohabitation, and other
indicia of a bona fide marriage."

Accordingly, the Bl Adism ssed Davis's appeal of thelJ's
decision and denied his nmotion for remand due to his new visa
petition. This tinely petition for review fol |l owned.

1. Discussion
A.  The Deni al of Davis's Waiver Petition

Davis argues that both the 1J and the BIA erred in
denying his waiver petition. H s argunment appears to take two
forms: first, that the IJ violated Davis's due process rights when
it refused to allow Davis's counsel to use Davis's passport to
refresh his recollection but allowed DHS to introduce the three
unsworn statenents from Wodl ey; and second, that he presented
sufficient evidence to establish a bona fide marriage to Wodl ey.

We address -- and reject -- each in turn.

-15-



"Where the Bl A adopts the 1J's opi nion and di scusses sone
of the bases for the 1J's decision,” we have authority to review

both opinions. Jing Lin v. Holder, 759 F.3d 110, 112 (1st Cr

2014) (internal quotation marks omtted). W review the factua
findings under the "quite deferential" substantial evidence

standard. 1d. (quoting Kinisuv. Holder, 721 F.3d 29, 34 (1st Gr.

2013)). This neans that we will uphold the decisions if they are
"supported by reasonable, substantial, and probative evidence on

the record considered as a whol e," Acevedo- Agui |l ar v. Mikasey, 517

F.3d 8, 9 (1st G r. 2008) (quoting Carcanp-Reci nos v. Ashcroft, 389

F.3d 253, 256 (1st Cir. 2004)), and will only disturb the findings
where "the record evi dence woul d conpel a reasonable factfinder to
reach a contrary determ nation.” Jing Lin, 759 F.3d at 112
(quoting Kinisu, 721 F.3d at 34). Conclusions of |aw, neanwhil e,
are reviewed "de novo but with sone deference to the agency's
founded interpretation of statutes and regulations that it

adm ni sters."” MKenzi e-Francisco v. Hol der, 662 F. 3d 584, 586 (1st

Cr. 2011).

Davis first argues that his due process rights were
vi ol at ed. An immgration petitioner's right to due process
entails, at its core, "the right to notice of the nature of the

charges and a neani ngful opportunity to be heard.” Choeumv. INS,

129 F.3d 29, 38 (1st Cr. 1997). In other words, an alien is

entitled to a fundanentally fair proceedi ng where the alien "nust
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have a neani ngful opportunity to present evidence and be heard by

an inpartial judge." Mifioz-Mnsalve v. Mikasey, 551 F.3d 1, 6 (1st

Cir. 2008); see also 8 U S.C § 1229a(b)(4)(B). The right to
present evidence is not unlimted, however, and "[a]n inmgration
judge, like other judicial officers, possesses broad (though not
uncabi ned) discretion over the conduct of trial proceedings."”
Sharari v. Gonzales, 407 F.3d 467, 476 (1st Cir. 2005) (quoting

Aguilar-Solis v. INS, 168 F.3d 565, 568 (1st Cr. 1999)). This

necessarily includes the adm ssi on or excl usion of evidence. Thus,
to prove a violation of an alien's due process rights, the alien
must show that the adm ssion or exclusion was an abuse of the 1J's
di scretion and that the alien was prejudiced as a result. 1d.
Here, we find no due process violation with the IJ's
refusal to allow Davis's counsel to use the passport. After
Davis's conflicting and inconsistent testinony, Davis's counse
sought to use the passport to refresh Davis's recollection. DHS
objected and the |J sustained the objection for tw separate
reasons.® W fail to see how either ruling was an abuse of
di scretion or how it neaningfully prevented Davis from presenting
evidence to support his position since Davis did not seek to

i ntroduce t he passport into evidence. See Mifioz-Mnsalve, 551 F. 3d

® Notably, Davis's counsel never offered to show the passport to
DHS to attenpt to overcone the second objection.
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at 6 (explaining that due process requires that an alien have "a
meani ngf ul opportunity to present evidence").

Mor eover, the 1J's decision did not prejudice Davis. The
|J based its decision in part on the fact that Davis gave
i nconsi stent testinony and was not able to recall key visits with
Wodl ey -- dates that, in the 1J's view, should have been readily
known by Davis if they actually occurred as he described. Thus,
regardl ess of what dates Davis testified to after review ng the
passport, the IJ's viewas to Davis's credibility would not Iikely
have changed. The IJ's decision, therefore, did not deprive Davis

of afair trial. See Sharari, 407 F.3d at 476 (explaining that an

alien nust be prejudiced for the exclusion of evidence to be a due
process violation).

Simlarly, we reject Davis's argunent that his due
process rights were viol ated because the |J admtted a letter from
Wodl ey stating that the marriage was a fraud and two docunents
showi ng that Wodley twice attenpted to withdrawthe visa petitions
even t hough t hey were unsworn and had not been previously submtted
to the 1J and Davis. Davis never objected to the fact that they
had not been previously submtted to the IJ or that he had not had
a chance to review them and thus any argunment that this violated

his due process rights is not properly before us. See 4 ujoke v.

Gonzél es, 411 F. 3d 16, 22-23 (1st Cir. 2005); Chan v. Ashcroft, 93

F. App' x 247, 252-53 (1st Cir. 2004); Mendes v. INS, 197 F.3d 6, 12
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(st Cr. 1999) ("This Court has l|long acknow edged that the
doctrine of adm nistrative exhaustion bars issues 'raised for the

first tinme in a petition for review.'" (quoting Bernal-Vallejo v.

INS, 195 F.3d 56, 64 (1st Cir. 1999))).

As for the fact that the letters were unsworn, and thus
unaut henticated, the 1J did not abuse its discretion in admtting
them The Federal Rules of Evidence do not apply to immgration
proceedi ngs, so any authentication and hearsay requirenents are

less rigid. See Yongo v. INS, 355 F.3d 27, 30 (1st Cir. 2004); see

al so Sharari, 407 F.3d at 476 (finding that an imm gration judge

possesses broad discretion over trial proceedings, including the
adm ssion of evidence). Wile "[h]ighly unreliable hearsay m ght
rai se due process problens,"” id., there is nothing to suggest that
that is the case here. Indeed, the 1J specifically noted that it
would take into account the fact they were not notarized or
aut henti cated when it deci ded how nuch "evi dentiary weight" to give
the document. This decision is consistent with the |J's stated
treatnment of the unsworn and undated letters submtted by Davis in
support of his petition, so we fail to see how this treatnent was
fundamentally unfair to Davis. Thus, there is no due process
vi ol ati on.

Havi ng rejected Davis's due process allegations, we can
turnto the real heart of his argunent: that his wai ver shoul d have

been granted because his nmarriage to Wodl ey was bona fide. His
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chal | enge, however, essentially boils down to a disagreenent with
how the 1J and the BI A wei ghed the conpeting evi dence, and we find
anple support in the record to support the IJ and the BIA
determ nations that Davis's marri age to Wodl ey was not contracted
in good faith.

Davis was the only witness to testify at the hearing, and
t hough neither the 1J nor the BIA nade a formal adverse credibility
determ nation, there is substantial evidence to support the
conclusion that there were "serious doubts" about Davis's
credibility. For exanple, Davis was unable to accurately describe
his and Wodley's visits to each other both before and after they
were married. Davis testified that he and Wodl ey visited each
other multiple times between when he first net her in Jamaica in
August 2006 and when they were wed in April 2007, but he was unabl e
to pinpoint when or where those trips took place. And though he
did testify about a Thanksgiving trip prior to his marriage, this
trip could not have occurred consistent wwth his testinony, since
he also testified that he did not visit Wodley in the United
States until the April 2007 trip when they wed.

Even nore damming, however, is the fact that Davis was
unable to explain to the IJ why he told the Consul ate in Novenber
2007 that he was single and visiting Nadi ne Wodl ey despite being

married to Wodl ey for seven nonths at the tine. See Chant hou Hem

v. Mikasey, 514 F.3d 67, 69 (1st Cir. 2008) ("In evaluating the
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agency's credibility determ nation, we consi der whet her the reasons
given by the IJ are specific and cogent and based on om ssions and
di screpancies in the record that were not adequately expl ai ned by
the alien.").

G ven these inconsistencies, it is not surprising that
the 1J and the BIA concluded that the lack of corroborating
evi dence cast further doubt on Davis's credibility -- especially
since there were no other witnesses to testify about Davis and
Wodl ey's relationship and such docunentation should have been

readily available to Davis. See Kheireddine v. Gonzal es, 427 F. 3d

80, 88 (1st GCir. 2005 ("Nothing in Matter of SSMJ-[, 21 1. &N

Dec. 722 (BIA 1997),] precluded the 1J from deem ng already not
credi bl e petitioners even | ess credi ble when they fail ed to back up

their clainms wwth informati on reasonably available."); Matter of Y-

B-, 21 1. &N Dec. 1136, 1139 (BI A 1998) ("[T] he weaker an alien's
testinmony, the greater the need for corroborative evidence."). For
exanple, Davis testified that he spoke and enmailed wth Wodl ey
every day prior to their marriage and that their comrunications
increased after their marriage, yet he failed to provide any
tel ephone or email records to the IJ. Simlarly, Davis failed to
provi de any evidence of conm ngled accounts. Though Davis did
provi de copies of credit cards, debit cards, and health insurance
cards issued in both his and Wodl ey' s nanes, he submtted no bank

statenents or recei pts to suggest that the cards were actually used
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or that Davis and Wodley's finances were actually joined. And
whil e Davis clainmed that he sought counseling due to his sonewhat
"severe" marital troubles, there is no evidence that he and Wodl ey
actually net with a pastor; to the contrary, the evidence suggested
that Davis and Wodley attended an interview with inmmgration
services and described their relationship as "good." Al of this
evi dence (or lack thereof) is relevant to the bona fides of Davis's
marriage, and the |J and the BIA were correct to consider it.*®

Conpare MKenzi e-Franci sco, 662 F.3d at 587 n.2 (noting that a

¢ Though Davis did provide additional docunentation in his appea

before the BIA the BIA refused to accept it, explaining that "the
Board does not review evidence first presented on appeal,"” that
Davi s had "not shown that any of this evidence was not avail abl e at
the time of his hearing,” and that Davis failed to show that the
"evidence is material to his application and will |ikely change the
outcone of his case.” Davis does not challenge this ruling in his
petition, and thus it is waived. Quk v. Keisler, 505 F.3d 63, 66
n.3 (1st Gr. 2007) ("Because [petitioner] did not raise the issue
in his opening brief . . . it is deenmed waived."). Still, we note
that the BIA did not abuse its discretion in rejecting these
addi ti onal documents. See O ujoke, 411 F.3d at 23 (expl ai ning that
a BI A decision to reopen proceedi ngs and consi der new evi dence is
di scretionary). None of the evidence Davis ultimtely produced was
unavai l able at the tine of Davis's initial hearing, and even if it
were, it would not "conpel a reasonable factfinder to make a
contrary determination.” Acevedo-Aguilar, 517 F.3d at 9 (quoting
Stroni v. Gonzalez, 454 F.3d 82, 87 (1st Cr. 2006)). The newy
provi ded checking account statenments, for exanple, only show the
| ast three nonths of the marriage and thus say nothing about the
precedi ng sevent een nonths of marriage. And while Davis ultimately
provided a copy of his email inbox showi ng sone comrunications
bet ween Davis and Wodl ey, the frequency of the comunications is
nowhere near the daily comrunication to which Davis testified

Mor eover, the newly provi ded | easi ng docunents show t hat both Davi s
and Wodl ey signed the | ease, but there is no evidence that both of
themactually lived there together. Thus, even if these docunents
were considered, there still existed substantial evidence to
conclude the marriage was not entered into in good faith.
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joint nenbership card was "of little nonent" since it could be
procured by unrelated i ndividuals), with Cho v. Gonzal es, 404 F. 3d
96, 103 (1st Cir. 2005) (finding a bona fide marriage where
petitioner "introduced evidence that, after the marriage, she and
her husband jointly enrolled in a health insurance policy, filed
tax returns, opened bank accounts, entered into autonobile
financi ng agreenents, and secured a credit card" and al so provi ded
"extensive counseling records").

Davi s's testinmony was vague, at tinmes inconsistent, and
contained no corroboration through objective and easy-to-obtain
docunent ati on. Accordingly, after thoroughly review ng the record,
we "conscientiously find that the evidence supporting [the IJ and
the BIA' s] decision is substantial, when viewed in the |ight that
the record in its entirety furnishes, including the body of
evi dence opposed to the [IJ and the BIA's] view." Cho, 404 F. 3d at

104 (quoting Mukamusoni v. Ashcroft, 390 F.3d 110, 119 (1st GCr.

2004)). W thus see nothing to conpel a contrary determ nation

See Jing Lin, 759 F. 3d at 112 (explaining that the court will only

disturb the 1J's and the BIA s findings where "the record evi dence
would conpel a reasonable factfinder to reach a contrary

determ nation"” (quoting Kinisu, 721 F.3d at 34)).
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B. The BIA s Denial of Davis's Mtion to Remand

Davis also challenges the BIA s decision denying his
request to remand his case to the I'J due to his subsequent nmarri age
to Bryan. Motions to remand are properly treated as notions to
reopen, and, though generally disfavored, are reviewed for abuse of

di scretion. Falae v. Gonzéales, 411 F.3d 11, 14 (1st G r. 2005).

"At a bare mninmum the novant nust nmake a showi ng of prima facie
eligibility for the relief that he seeks.” 1d. Were, |ike here,
the notion is premsed on a marriage occurring during renova
proceedi ngs, the BI A has determned it will grant the notion only
if:

(1) the notion is tinely filed;

(2) the motion is not nunerically barred by
t he regul ati ons;

(3) the notion is not barred by Mtter of
Shaar, 21 1. & N. Dec. 541 (BIA 1996), or on
any ot her procedural grounds;

(4) the notion presents clear and convincing
evidence indicating a strong |ikelihood that
the [applicant's] marriage is bona fide; and

(5) [DHS] either does not oppose the notion or
bases its opposition solely on Mtter of
Arthur, [20 |. & N. Dec. 475 (Bl A 1992)].

Matter of Vel arde-Pacheco, 23 |I. & N Dec. 253, 256 (BIA 2002),

overruled in part by Matter of Avetisyan, 25 1. & N. Dec. 688 (Bl A

2012) (overruling Matter of Vel arde-Pacheco to the extent it held

that a notion to reopen may be denied solely on DHS opposition).
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Here, the BIA denied the notion to remand due to the
fourth consideration -- the BIA's determ nation that there was a
"l ack of evidence of the bona fides of [Davis's] new nmarriage." W
find no abuse of discretion with this decision. |In support of his
motion for remand, Davis provided an |-130 visa petition filed by
Bryan, notices regarding the processing of that petition, Bryan's
naturalization certificate, and nunerous marriage- and divorce-
rel ated docunents.

Wi | e t hese docunents establish that Davis and Bryan are
technically married, they do nothing to establish that the marri age
was entered into in good faith. As with his petition before the IJ
regarding his marriage to Wodley, there is no evidence of
comm ngl ed assets, no evidence of cohabitation, no evidence of
joint accounts, and no children bornto the marriage. See 8 C F. R
204.2(a)(iii)(B) (explaining that the types of docunents a
petitioner may submt to establish that a marri age was entered into
in good faith include docunentation showi ng joint ownership of
property; a |ease showing joint tenancy of a common residence
docunent ati on showi ng conm ngling of financial resources; birth
certificates of children born to the petitioner and beneficiary;
and affidavits of third parties having know edge of the bona fides
of the marital relationship). And while Bryan did submt an
affidavit, the affidavit was self-serving and only described her

intentions and beliefs regarding the marriage; it said nothing
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about Davis's notivations for marryi ng Bryan, which are what matter
in these proceedi ngs. Cf. Cho, 404 F.3d at 102 ("The relevant

|l egal standard 1is, again, whether [petitioner] intended to

establish a life with her spouse at the tinme she married him"

(enphasi s added)); Matter of Vel arde-Pacheco, 23 I. & N. Dec. at

256 (referring to an affidavit by Vel arde-Pacheco hinself).

In sum Davis provided | ess evidence that his marriage to
Bryan was in good faith than he did to support his failed petition
before the IJ regarding his marriage to Wodley. G ven that there
was substantial evidence to support the BIA' s conclusion that the
marriage to Wodl ey was not entered into in good faith, we cannot
say that the BIA abused its discretion in denying the notion to
remand after concluding that there was not clear and convincing
evi dence that Davis's marriage to Bryan was in good faith.”

[11. Concl usion

After thoroughly reviewing the record, we are convinced
that Davis was afforded a fundanentally fair proceeding during

whi ch substantial evidence was presented for the I1J and the BIAto

" In his brief, Davis also argues that the BIA erred when it noted
that Davis failed to file the adjustnment of status package because
such a filing was not required. Wether the 1-130 petition Davis
filed was sufficient to satisfy 8 CF. R § 1003.2(c)'s requirenent
that a "notion to reopen proceedi ngs for the purpose of submtting
an application for relief nmust be acconpanied by the appropriate
application for relief and all supporting docunentation"” is a
guestion we need not reach since the BIA's statenent was nade in a
footnote and was clearly not the basis for its denial of Davis's
notion to remand.
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conclude that Davis's nmarriage to Wodl ey was not entered into in
good faith. W |likewi se find no abuse of discretion in the BIA s
decision to deny Davis's notion to reopen due to his subsequent
marriage to Bryan.

Petition Deni ed.
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